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I.  INTRODUCTION  - THE  PROBLEM 
1.  The  I lberal lsatlon  of  publ lc  procurement  Is  part  of  the  programme  for 
the  progressive  establ lshment  of  the  Internal  market  In  the  period  up 
to  31  December  1992,  provided  for  under  Article  8(A)  of  the  EEC 
Treaty. 
2.  Article  8(C)  EEC  provides  that  the  Commission,  In  making  1 ts 
proposals,  sha II  take  Into  account  the  extent  of  the  effort  which  the 
estab I I  shment  of  the  Internal  market  w  I I I  requIre of  economies  showing 
differences  In  development,  and  that  It  may  propose  appropriate 
provisions. 
3.  Art lcle  130(A)  and  (B)  EEC  further  lay  down  that  the  Internal  market 
shal I  take  Into  account  the  strengthening  of  economic  and  social 
cohesion  and  shall  contribute  to  their  achievement. 
4.  This  makes  clear  the  obi lgatlon  for  the  Commission  to  consider,  both 
for  the  period  during  the  establ lshment  of  the  Internal  market  and  for 
the  per lod  after  Its  comp I  et I  on,  measures  whIch  wou I  d  reInforce  the 
Community's  economic  and  social  cohesion. 
5.  The  concern  with  Implementing  the  Internal  market  In  public 
procurement  In  a  way  that  takes  fully  Into  account  the  needs  of 
economic  and  social  cohesion  has  been  a  consistent  concern  of  the 
European  Parliament.  In  Its  consideration  of  the  different  proposals 
which  form  the  legislative  programme  on  publ lc  procurement,  the 
Pari lament  has  adopted  a  series  of  amendments  with  this  end  In  view. 
In  particular,  the  Pari lament  has  been  concerned  about  measures 
Intended  to  reduce  regional  disparities and  to  promote  Job  creation  In 
the  least  advantaged  areas  and  In  areas  of  Industrial  decl lne. 
However,  Its  concerns  have  ranged  wIder,  Inc I  ud I  ng  actIons  to  he I  p  In 
the  fight  against  long-term  unemployment  and  In  the  Insertion of  young 
people  In  work;  the  respect  for  the  appropriate  provisions  concerned 
with  employment  protection  and  working  conditions;  and  sub-
contracting,  In  the  execution of  publ lc  contracts. 
6.  The  problem  of  regional  preferences  has  also  been  discussed  In 
Councl I  on  several  occasions  In  connection  with  the  modernisation  of 
the  supplies  and  works  directives.  A  number  of  Member  States  have 
Insisted  on  the  need  to  ensure  that  preferences  do  not  Interfere  with 
the  proper  functioning of  the  Internal  market. 
7.  The  present  Communication  represents  the  Commission's  response  to  the 
requirements  of  the  Treaty  and  the  concerns  expressed  by  the  European 
Pari lament  and  Councl I. - 4  -
I I.  ECONOMIC  EFFECTS  OF  OPENING-UP  PUBLIC  PROCUREMENT 
8.  The  economic  Importance  of  public  procurement  derives  In  the  first 
place  from  Its scale.  Some  15%  (592  bl I I lon  ECU  at  1989  prices)  (1) 
of  Community  GOP  Is  devoted  to  purchasing  by  the  pub I lc  sector  and  Its 
agencies  and  of  this  some  7-10  %(1)  (260-380  billion  ECU)  takes  the 
form  of  contracts subject  to  formal  purchasing  procedures  (the  rest  Is 
accounted  for  by  rents,  heating,  electricity,  telephone,  post, 
Insurance  and  similar  charges). 
9.  It  Is  evident  that  the  achievement  of  efficiency  In  publ lc  procurement 
Is  of  maJor  Importance  to  the  economic  health of  the Community. 
10.  This  requires  both  the  fullest  possible participation of  alI  potential 
suppl lers  In  the market  place  and  the  allocation of  contracts  In  a  way 
which  ensures  that  the  goods,  services and  works  required  by  bodies  In 
the  publ lc  domain  are obtained under  the most  favourable  conditions. 
11.  Publ lc  procurement  pol Icy  as  expressed  In  the  Directives  on  the 
procurement  of  supp 1  1  es  and  pub 1  I  c  works  and  In  the  propos  a I  for 
directives  on  the  excluded  sectors  alms  to  enhance  the  efficiency  of 
pub I lc  procurement  by  organising  markets  In  a  transparent  manner  that 
ensures  that  market  Information  Is  available  to would-be  suppl lers and 
contractors  and  facl I ltates their  participation. 
12.  The  efficient organisation of  publ lc  procurement  In  this way  wl  I I  have 
a  significant  positive  economic  effect.  The  estimates  developed  In 
the  study  of  the  Cost  of  Non-Europe  show  that  the  achievement  of  the 
1  nterna I  market  In  pub I I  c  procurement  w  I I I  gIve  rIse  to  economIes 
rising  to  as  much  as  0.5% of  Community  GOP  over  the  medium  to  long 
term. 
These  estimates assume 
(a) 
(b) 
(C) 
Savings  to  publ lc  procurement 
through  selection of  most 
competitive  suppliers 
Savings  due  to  Increased  competition 
leading  to  al lgnment  of  domestic  and 
external  suppl lers 
Savings  due  to  rational lzatlon of 
production structures 
Bl  I I lon  ECU  (1989  prices) 
5.5 
2.8 
8.9 
(1)  See  European  Economy  :  No  35  March  1988  para  54,  para  3.4  and  Tables 
3.4.1  and  3.4.2  :  1989  values  assume  no  change  In  the  ratio of  publ lc 
procurement  to  GOP  as  between  1985  and  1989  :  1989  prices estimated on 
basis  of  lmpl  led  deflators  of  private  consumption  given  In  Table  6  : 
EEC  Economic  Forecasts,  January  1989 
(2)  op.  cit.  p.  57  :  Table  3.4.4  with  1989  prices  estimated  on  the  same 
basis. - 5  -
Additional  savings  In  the  defence sector  would  bring  the  total  to over 
22  bl Ilion  ECU,  at  1989  prices.  The  macro-economic  consequences  of 
such  savings  could,  of  themselves,  provide  the  room  for  manoeuvre  for 
a  substantial  enhancement  to  aggregate  demand  with  consequential 
reinforcement  of  economic  activity  and  employment.  The  Cost  of  Non-
European  study  estimates  the  net  gain  In  employment  to  approach 
400,000(3)  If  this  room  for  manoeuvre  Is  used  appropriately. 
13.  At  the  same  time  It  Is  clear  that  the  direction  of  such  a  major  share 
of  economic  resources  constitutes  a  powerful  economic  Instrument.  The 
allocation  of  public  sector  contracts  can  have  an  Important,  Indeed 
determinant,  Influence  on  the  economic  strength  and  development  of 
particular  firms,  sectors and  regions. 
14.  The  Importance  of  this  Instrument  Is  further  enhanced  by  the  uneven 
distribution  of  publ lc  procurement  across  different  economic  sectors. 
As  was  explained  In  a  previous  Communlcatlon<4),  some  85%  of  publ lc 
procurement  of  suppl les  Is  concentrated on  one  third of  the  Industrial 
sectors,  Including  28.6%  In  building  and  contructlon,  13.7%  In  the 
three  major  energy  sectors  (coa I,  ref I  ned  petro I  eum  products, 
electrical  power),  8.3%  In  transport  equipment  other  than  motor 
vehlcules,  4.4%  In  electrical  goods,  3.2%  In  chemical  goods. 
15.  Many  high  technology  markets  Including  telecommunication  and  medical 
equipment  depend  heavily  on  public  procurement.  In  Information 
technology,  generally,  the  public  share  amounts  to  some  60%  of  the 
total  market.  The  share  of  public  procurement  In  building  and  civil 
engineering  Is  around  30  %.  The  Involvement  of  major  equipment 
suppl lers,  particularly  In  the  supply  of  the  telecommunications, 
transport,  energy  and  water  sectors,  means  that  the  choice  of  one 
suppl ler  rather  than  another,  the  rational lsatlon  of  a  sector, 
dramatic  changes  In  technology  or  swings  In  the  overall  volume  of 
demand  for  supplies  can  have  a  major  Impact  on  a  regional  or  local 
economy  and  on  the  situation of  Its workforce. 
16.  It  Is  Implicit  In  the  programme  for  the  establishment  of  the  single 
market  In  public  procurement  that  removal  of  Internal  barr lers  will 
give  rise  to  changes  In  the  distribution of  contracts  and  therefore  to 
more  efficient  procurement.  The  overal I  benefits of  this process  have 
been  described  above.  It  Is  Inevitable  that  such  changes  will  Imply 
rationalisation;  this  Is  Indeed  the  source  of  much  of  the  saving 
referred  to  above.  Although  the  studies  already  undertaken  by  the 
Commission  show  some  of  the  scope  for  such  rational lsatlon,  Its 
regional,  Industrial  and  social  consequences  are  not  predlctable(4) 
In  detail  at  this stage  and  are,  In  any  case,  tied up  with  other  major 
economic  developments,  with  the  Interpenetration  of  other  Community 
measures,  such  as  freedom  of  establ lshment  and  common  technical  rules 
and  with  developments  In  public  procurement  Itself,  for  example,  In 
the  field of  sub-contracting. 
(3)  op.  cit.  (v.  footnote  p.  160) 
(4)  COM(88)  376 
(4)  COM(88)  376 - 6  -
17.  In  other  words,  while  the overal I  consequences  for  economic  demand  and 
employment  wl  II  be  positive,  the distribution of  the  pain  and  the  gain 
between  firms,  groups  and  regions will  only  become  apparent  with  time. 
18.  The  Commission  Is,  however,  committed  to  continuing  the  study  of  the 
regional  effects  of  opening  up  public  procurement  In  the  excluded 
sectors  (see para  25). 
19.  It  has  also  Initiated  a  more  general  study  on  the  threats  and 
opportunities  posed  by  the  Internal  Market  In  the  peripheral  Member 
States.  Results  so  far  suggest  that  negative  regional  effects  of 
openIng-up  pub I I  c  procurement  are  on I  y  I Ike I  y  to  be  sIgnIfIcant  In 
sectors such  as  construction,  pharmaceuticals  and  textIles.  Increased 
competition  may  not  necessarily  threaten domestic  markets.  There  may, 
however,  be  a  risk  that  the opportunities created  by  the opening-up of 
publ lc  procurement  will  not  be  seized,  because  of  the  historic  legacy 
of  protection,  technological  backwardness,  low  productivity,  failure 
to organise markets,  and  poor  exporting ski I Is. 
20.  In  summary,  the  completion  of  the  Internal  market  In  public 
procurement  affects economic  and  social  cohesion  by  : 
Increasing  efficiency,  and  so  reducing  the  burden  on  the  public 
purse  and  enhancing  macro-economic  growth; 
promoting  re-structuring  and  adjustment; 
creating  the  opportunity  for  firms,  sectors  and  regions  to  exploit 
their  particular  ski I Is  and  advantages  to  their  economic  benefit; 
Influencing  the  direction  In  which  many  firms,  sectors  and  regions 
develop,  which  may  pose  problems  for  economically weaker  areas. 
21.  The  economic  and  social  effects of  publ lc  procurement  described  above 
give  rise  to  three  distinct  areas  of  pol Icy  development.  These 
concern  : 
pol lcles  for  efficient  procurement.  These  are  the  subject  of  the 
various  proposals  relating  to  public  procurement  which  are  to  be 
found  In  the  Internal  Market  White  Paper<5>.  They  are  not  further 
discussed  here; 
policies  to  facilitate  restructuring  and  adjustment  arising  from 
the  I lberal lsatlon  of  publ lc  procurement  and  Its  subsequent 
development;  these  are briefly discussed  In  paragraphs  22-25  below; 
pol lcles  to  ensure  the  ful I  exploitation  and  development  of 
particular  resources,  particularly  relating  to  regions,  smal I 
busInesses  and  part I  cuI ar  groups  of  I  nd I  vI dua Is.  These  are 
discussed  under  4  headings  In  chapter  IV  below. 
(5)  COM(85)  310 - 7  -
I I I .  RESTRUCTURING  AND  ADJUSTMENT  ARISING  FROM  LIBERAL I  SAT I  ON  OF  PUBLIC 
PROCUREMENT 
22.  Restructuring  and  adjustment  Is  Inevitable  as  a  result  of  the 
achievement  of  the  Internal  market  In  publ lc  procurement.  Indeed,  as 
was  pointed  out  In  the  earl ler  Communication  referred  to  above, 
restructuring  and  adjustment  of  a  number  of  major  sectors  appears  to 
be  Inevitable  quite  Independently  of  the  changes  In  public  procurement 
associated  with  the  achievement  of  the  Internal  market.  The 
Communication  of  11  October  1988  predicted  significant  structural 
adJustment  In  the  railway  equipment  Industry,  the  heavy  electrical 
Industry  and  the  telecommunications  Industry.  Since  then,  Important 
regrouping  within each  of  these  Industries  has  Indeed  taken  place. 
23.  The  earlier  Communication  also  pointed  out  that,  while  some 
Information  was  aval lable  as  to  the  existing  regional  distribution of 
employment  In  the  sectors  concerned,  It  was  Impossible  to  predict,  at 
this  stage,  the  detal led  Impact  of  restructuring.  This  would  depend, 
quite  apart  from  the  development  of  the  general  economic  situation,  on 
the  speed  and  success with  which  Individual  firms  moved  to exploit  new 
opportunities  or  to  face  new  competitive  pressures.  Even  If  some  of 
the  firms  at  risk  could  be  Identified,  the  distribution  of  their 
productive  plant  means  that  the  regional  Incidence  of  restructuring 
wi  I 1  depend  on  Investment,  development  and  rational lsatlon  plans 
adopted  within  those  firms.  For  example,  some  11  major  production 
sites  were  Identified  for  fossl I  bol ler  production,  9  for  steam 
turbine generators  and  17  for  transformers.  The  regional  consequences 
of  restructur lng  of  the  lndustr les  concerned  will  clearly  depend  on 
which,  If  any,  of  these sites expand  or  contract  their  employment. 
24.  To  describe  the difficulties  In  predicting  problems  Is  neither  to  deny 
that  such  problems  may  arise  nor  to  resolve  them.  Even  If  the 
1  1  ber a I I  sat ion  of  pub I I  c  procurement  produces  an  over  a I I  Improvement 
In  activity  and  employment  and  If  the  measures  taken  under  the 
structural  funds  or  as  described  elsewhere  In  this  Communication 
ensure  ful I  participation of  the  regions  In  these  benefits,  there  wl  I I 
be  a  need  for  constant  vigilance  to  ensure  that  the  real  readjustment 
problems,  which  are,  In  the  end,  experienced  by  Individuals,  are 
resolved satlsfactorl ly. 
25.  The  Commission  has  establ lshed  a  continuing  study  to  Identify  as  early 
as  possible  any  emerging  problems.  If  particular  problems  do  emerge, 
appropriate  social  and  regional  pol Icy  measures  may  then  be  taken  by 
the  Community  under  the  Structural  Funds,  and  through  recourse  to  the 
European  Investment  Bank  and  to other  financial  Instruments. 
IV.  FULLER  EXPLOITATION  AND  DEVELOPMENT  OF  ECONOMIC  RESOURCES 
26.  Regional  enterprises  and  smal I  businesses  may  not  have  the  access  to 
opportunities  for  specialization,  to  capital  and  to  know-how  which 
often  reinforce  the  position  of  the  centrally  located  areas  of 
greatest  economic  advantage.  Low  wages  In  the  peripheral  areas  do  not 
necessarily  compensate  for  higher  productivity,  better  Infrastructure 
serving  Industry  and  a  more  sophisticated  approach  to  marketing  and 
product  development.  With  the  completion  of  the  Internal  market, 
regional  enterprises  are  further  being  chat lenged  to  reach  the  average - 8  -
European  performance  level  at  a  time  when  European  standards  of 
quality  and  efficiency  In  traditional  labour-Intensive  Industries  are 
evolving  rapidly. 
27.  Ignoring  their  vulnerability  not  only  risks  exposing  regional 
enterprises  to  competition  for  which  they  are  I I !-prepared, 
organisationally,  financially  and  technically.  It  also  risks blocking 
the  process  of  completing  the  Internal  market  by  encouraging 
apprehensive  and  defensive  attitudes.  Subsequent  sections  of  this 
chapter  examine  ways  In  which  the  Community  could  respond  to  the 
specific  challenges  posed  In  the  fields  of  employment,  SME  and 
regional  policy. 
IV.1  Preference  schemes  In  publ lc  procurement 
28.  Preference  schemes  In  pub I lc  procurement  are  operated  by  certain 
Member  States  In  favour  of  less-favoured  regions,  with  the  object  of 
Influencing  the  spatial  distribution  of  economic  activities.  They 
constitute  an  addition  to  the  classic  Instruments  of  regional 
development  and  generally  aim  at  compensating  for  the  handicaps  faced 
by  firms  due  to  their  location  In  the  less-favoured  and  peripheral 
regions.  In  the  case  of  the  Federal  Republic  of  Germany,  the  aim  Is 
to  compensate  for  the  economic  dlsavantages  caused  by  the  economic 
division  of  Germany.  As  a  way  of  compensating  for  these  handicaps, 
preference  schemes  In  pub I I  c  procurement  are  poI I  c I  es  whIch 
discriminate,  by  reserving  markets  or  In  terms  of  price  or  other 
conditions,  In  favour  of  suppl lers or  contractors of  poor  regions. 
29.  In  general,  It  may  be  said  that  preferences  In  the  area  of  supplies 
procurement  have  tended  to  be  used  to  favour  longer  term  reg lona I 
development  alms  whereas,  In  the  area  of  public  works  procurement, 
much  more  Importance  has  been  attached  to  the  use  of  work  contracts  to 
provide  an  Immediate  response  to employment  problems. 
30.  The  adoption  of  the  directives  on  publ lc  procurement  of  works  (1971) 
and  supplies  (1976)  led  to  the  abolition  of  a  number  of  such  schemes 
and  practices.  Regional  preferences  have  continued  to operate  In  the 
Federal  Republ lc  of  Germany,  Greece,  Italy  and  the  United  Kingdom.  An 
out I ine  of  these  schemes  Is  given  In  Annex  1. 
31.  Such  schemes  raise a  number  of  questions  Including  their  effectiveness 
as  Instruments  of  regional  pol ICY;  their  compatlbl I lty  with  the 
economic  objectives of  Community  policy on  publ lc  procurement;  and  not 
least  their  compatlbl I lty  with  Community  law  and  the  Community's 
International  obi lgatlons. 
32.  As  regards  their  effectiveness  as  lntruments  of  regional  pol Icy,  the 
following  observations  may  be  made  on  the  economic  characteristics of 
the  different  schemes. 
33.  The  preference  scheme  In  favour  of  the  eastern  front ler  areas  of 
Germany  Inc I  ud I  ng  Ber I In  appears  to  have  been  of  I I  m  I ted  economIc 
significance  In  recent  years.  In  1986,  the  last  year  for  which  figures - 9  -
are  aval lable,  the  regions  In  question  contained  approximately  15% of 
the  population  and  enterprises  located  therein  accounted  for 
approximately  15.4%  of  federal  publ lc  procurement.  The  value  of  the 
contracts  to  which  the  preferences  were  In  fact  applied  amounted  to 
slightly  more  than  142  million  ECU,  that  Is  0.25%  of  total  federal 
publ lc  procurement.  The  cost  to  the  federal  budget  was  approximately  2 
mil 1 Jon  ECU,  that  Is,  less  than  1% of  the  total  expenditure on  aid  to 
the  regions  In  question. 
34.  Although  the  preference  scheme  operated  In  the  United  Kingdom  appl led 
to  18% of  the  country  by  population share,  In  1981,  the  last  year  for 
which  figures  are  aval lable,  enterprises  located  In  those  regions 
accounted  for  only  3.3%  of  central  government  procurement.  The 
preferences  were  actually  appl led  to  contracts  representing  only 
0.02%  of  total  public  procurement,  the  value  of  those  contracts 
amounting  to  10.8mllllon  ECU.  The  cost  to  the  public  purse  can  be 
estimated  to  have  been  In  the  region  of  17,000  ECUs.  This  very  low 
f 1 gure  refers  to  the  cost  of  the  5. 0  %  prIce  preference  reg I  me  In 
Northern  Ireland,  the  other  scheme  requiring  preferred  firms  to  be 
price competitive with  the  lowest  bidder. 
35.  In  neither  the  British  nor  the  German  case  Is  there  rei lable  evidence 
of  the  preference  schemes  having  made  a  significant  contribution  to 
the  development  of  the  regions  concerned.  At  the  same  time,  there  Is 
no  evidence  either  of  them  giving  rise  to  significant  distortions  to 
trade  whether  within  those  countries or  between  them  and  other  Member 
States. 
36.  The  Greek  regime  applies  to  over  90%  of  the  national  territory  In 
which  regions  I lve  65% of  the  population.  Datal led  Information on  the 
preferred  regions·  share  of  public  procurement,  the  proportion  and 
value  of  public  contracts  to  which  preferences  are  actually  applied 
and  the  budgetary  cost  of  the  regime  have  not  been  made  aval lable  to 
the  Commission.  However,  It  Is  reported  that  due  to  the  absence  of 
competitive  suppl Iars  In  any  Greek  region,  approximately  40%  to  45% 
of  pub I lc  procurement  Is  represented  by  Imports,  a  figure  which  Is  far 
above  the  Community  average. 
37.  The  aim  of  the  scheme  operated  In  Greece  Is  to  avoid  too  great  a 
concentration of  economic  activities  In  Greater  Athens,  already  a  zone 
of  high  congestion,  and  to  favour  the  development  of  other  regions. 
However,  whl  le  this  scheme  and  other  regional  pol Icy  measures  may  have 
had  some  positive  effects,  they  have  not  been  sufficient  to  reverse 
the  trend  towards  the  concentration  of  modern,  Industrial  sectors  In 
Attica,  with  traditional  activities  located  In  the  regions  and 
Islands. 
38.  In  Italy,  the  schemes  work  by  reserving  a  high  percentage of  contracts 
to  firms  In  the  regions  concerned.  Those  regions  contain  approximately 
40%  of  the  ltal ian  population.  Under  the  national  regime,  there  Is  a 
basic  reservation  of  30%  of  procurement  which  rises  to  50%  In  the 
case  of  supplies  for  public  works  financed  by  special  Intervention 
funds.  Moreover,  the  reservation  can  be  even  greater  because  when  In  a - 10  -
given  case  It  Is  not  fully  applied,  the  unused  portion  must  be  added 
to  the  future  reserved  allocation  of  the  purchasing  body.  No  public 
figures  are  aval lable,  but  a  recent  submission  to  the  Commission  has 
estimated  the  amount  of  publ lc  procurement  to  which  the  reservations 
apply  to  be  In  the  region  of  16  to  26  bl I I lon  ECU  a  year. 
39.  No  compe I I I  ng  evIdence  exIsts  as  to  whether  the  Ita  1 I  an  preference 
regime  has  contributed  significantly  to  the  long-term  economic 
development  of  the  regions  In  question.  In  recent  years,  however,  the 
regime  has  given  rise  to objections  from  firms  situated  In  other  parts 
of  Italy  and  other  Member  States  on  the  ground  that  It  Is  an 
unacceptable  restriction on  their  activities  In  those  regions. 
40  Historically,  It  may  be  argued  that  preferences  may  have  contributed 
to  a  more  balanced  functioning  of  the  economy,  by  helping  to  I lmlt  the 
widening of  regional  disparities  through  guaranteeing certain markets. 
They  may  also,  In  certain  cases,  have  served  more  than  a  positive 
function,  in  providing  the  minimum  of  financial  security  necessary  to 
the  development  of  new  technically  Innovative  Industries.  There  Is  no 
compelling  evidence  that,  In  general,  the  existing  schemes  have  had 
the  desired  effects of  long-term  economic  development.  The  absence  of 
evidence,  one  way  or  the other,  concerning  the effect of  these  schemes 
Is  no  doubt  due  In  large  part  to  the  difficulty  of  analysing  the 
effects  of  one  pol Icy  Instrument  when  so  many  other  factors  are 
present  which  Influence  the  long-term  economic  development  of  the 
regIons  In  quest I  on.  In  the  case  of  the  German  and  BrItIsh  shames 
their  effects  In  general  appear  to  be  rather  I lmlted.  The  absence  of 
sufficient  data  on  the  Greek  regime  make  Its  Impact  hard  to assess.  On 
the  other  hand,  the  Italian  regimes  are  significantly  different  both 
In  their  mechanisms  and  orders  of  magnitude.  There  Is  little  doubt 
that  contracts  have  been  diverted  to  enterprises  of  the  regions 
concerned  to  the  point  where  the  resulting  distortions  are  causing 
problems  not  only  In  terms  of  the  restrictive effects on  Imports  from 
other  Member  States  but  also  as  regards  the  sales  and  development  of 
firms  In  other  I tal lan  regions. 
41.  Indeed,  In  so  far  as  the  existing  regional  preference  schemes 
prtvl lege  enterprises  from  particular  regions  to  the  exclusion  of  alI 
others,  they  alI  pose  problems  from  the  point  of  view  of  their 
compatlbl I lty  with  the  fundamental  alms  of  Community  procurement 
policy  and  Indeed  the  Treaty  Itself.  They  do  not  operate  In  a  way 
which  ensures  that  similarly situated enterprises are  treated equally. 
They  may  have  as  their  effect  directly  to  deprive  particular 
suppl lers,  situated outside a  given  region,  Including  those  In  regions 
at  a  similar  level  of  economic  disadvantage,  of  the  award  of  a 
contract  to  the  benefit  of  others,  situated  within  that  region.  Even 
If  they  are  not  very  successful  at  doing  so,  this  appears  to 
constitute  an  Infringement  of  the  EEC  Treaty,  notably  Its  paragraphs 
Articles  30  and  59.  Article 92  EEC,  notably  Its  paragraphs  2(c)  and 
3(a),  might  appear  to  provide  a  framework  within  which  schemes  which 
operate  as  State  aids  could  be  accomodated.  However,  even  If  some 
schemes  could  be  considered  to  be  State aids within  the  meaning  of  the 
Treaty,  which  Is  Itself  an  arguable  matter,  this  does  not  resolve  the 
overriding  problem of  the  lnfrlngment  of  Article  30  and  59  for  which  a 
solution would  remain  to  be  found. - 11  -
42.  The  Court  of  Justice  has  been  requested  by  several  Italian  courts  to 
give  preliminary  rulings  concerning  the  compatibility  with  Community 
taw  of  the  preference  system  operated  In  Italy.  The  Commission  In  Its 
written  Intervention  has  taken  the  view  that  the  Italian  system  Is 
Incompatible  with  Article  30  EEC.  The  Court  has  not  yet  del lvered  Its 
rullng.The  condemnation  of  the  Italian  regime  would  of  course  have 
tmpl lcatlons  for  the  regimes  of  the other  Member  States,  exposing  such 
regimes  to  legal  attack at  national  level. 
IV.2  Non-discriminatory  contract  conditions 
43.  A  further  possible  means  of  favouring  the  ful I  exploitation  of 
avat lable economic  resources arises  from  the  use  of  non-discriminatory 
contract  conditions. 
44.  In  a  recent  case  (31/87,  Gebroeders  BeentJes B.V.  and  the  Netherlands) 
the  Court  of  Justice  was  requested  to  rule  on  the  compatlbl llty  with 
Community  law  of  attaching  a  condition  to  the  award  of  a  public  works 
contract  under  which  the  contractor  was  required  to  engage  a  given 
number  of  long-term  unemployed  registered  with  a  regional  employment 
office.  The  Court  held  that  such  a  condition  Is  compatible  with  the 
publ lc  works  Directive  (71/305).  It  was  nevertheless  subject  to  the 
Treaty,  particularly  those  provisions  on  freedom  to  provide  services, 
freedom  of  establ tshment  and  non-discrimination  on  grounds  of 
national tty.  The  Court  referred  the  affair  back  to  the  national 
tribunal  to establish whether  or  not  the  particular  clause was,  In  the 
light of  al 1  the  circumstances,  compatible with  the Treaty. 
45.  This  Judgement  raises a  number  of  Interesting questions 
could  such  conditions  be  legitimately  be  applied  to  objectives 
other  than  the  reduction  of  long-term  unemployment;  and  If  so,  to 
what  1 
within what  I lmlts can  such  conditions be  applied  1 
does  the  use of  such  conditions offer  a  useful  policy  Instrument  1 
a)  Legitimate objectives of  contract  conditions 
46.  Although  the  Beentjes  case  concerned  long-term  unemployment,  there  Is 
no  reason  to suppose  that  obJectives other  than  the  reduction of  long-
term  unemployment  would  fat I  outside  the  area  of  I lberty  left  to  the 
Member  States  by  Directive  71/305.  Other  categories of  unemployment, 
for  example,  of  the  young,  would  appear  to  be  an  equally  legitimate 
concern.  The  same  probably  appl les  to a  broad  range  of  social  matters 
Including,  for  example,  professional  training,  health  and  safety, 
labour  relations  and  the  suppression  of  racial,  rei tglous 
d I  scr lm I  nat I  on  or  d I  scr lm I  nat I  on  on  the  grounds  of  sex.  In  these 
areas  too,  the  procurement  directives  neither  forbid  nor  expressly 
authorise Member  States to  regulate  the matter.  Accordingly,  they  and 
procuring  entitles  are  free  under  Community  law  to  pursue  such 
objectives,  provided  they  respect  the  directives'  provisions  and  the 
constraints  of  the  Treaty.  It  also  follows  that  Member  States  are 
free  under  Community  law  to  restrict  the  capacity  of  procuring 
entitles  to  pursue obJectives of  this kind. - 12  -
b)  Limits  to  the  appl icatlon of  contract  condition~ 
47.  The  Court  drew  a  distinction  between  the  contractual  condition 
concerning  long-term  unemployment  on  the  one  hand  and  the  crlteri~ for 
selection of  firms  and  the  criteria for  the  award  of  a  contract  on  the 
other.  The  condition  was  not  relevant  to  an  assessment  of  the 
bidders'  economic,  financial  or  technical  capacity  to  carry  out  the 
work.  Nor  did  It  form  part  of  the  criteria  appl led  by  the  purchasing 
authority  to  decide  to  whom  to  award  the  contract.  It  was  simply  an 
obi lgatlon which  the  firm  securing  the  contract  would  have  to accept. 
48.  However,  In  some  cases,  conditions  of  the  contract  wl  I I  concern 
matters  also  relevant  to  the  selection  criteria  or  to  the  award 
criteria.  For  example,  making  the  extent  to  which  tenderers  would 
employ  the  long-term  unemployed  Into  one  of  the  criteria  for 
Identifying  the  most  economically  advantageous  tender,  even  If  the 
obi igatlon  to  employ  the  number  of  long-term  unemployed  Indicated  In 
his  offer  was  expressed  as  a  contract  condition,  would  raise 
difficulties  with  Article  29  of  the  Directive  on  public  works.  The 
"various  criteria"  given  as  examples  In  that  Directive  all  relate  to 
matters which  affect  the  economic  benefit  to  the  contracting entity of 
the  offer  In  quest lon  In  the  context  of  the  subject  matter  of  a 
particular  works  contract.  A tenderer's  capacity  to  employ  the  long-
term  unemployed  does  not  normally  have  any  Impact  on  the  economic 
benefit  of  the  contract  to  the  procuring  entity.  Economic  benefits 
which  may  result,  for  example,  through  the  reduction  of  welfare 
payments  or  an  Increase  In  spending  by  those  employed,  are  Indirect 
and  quite  extraneous  to  the  subject  matter  of  the  contract  Itself. 
Unless  particular  circumstances  could  be  shown  to  exist  under  which 
employment  of  the  long  term  unemployed  would  Improve  the  economic 
benefits of  the  contract  to  the  procuring entity,  this criterion would 
not  be  compatible  with  the  Directive.  The  same  applies  to  other 
criteria  which  have  nothing  to  do  with  the  subject  matter  of  a 
particular  contract. 
49.  Further,  the  Court  stressed  that  contract  conditions must  In  any  event 
respect  relevant  provisions  of  Community  law.  It  referred  In 
particular  to  restrictions  flowing  from  the  Treaty  principles of  right 
of  establ lshment  and  freedom  to  provide  services  and  to  the  principle 
of  non-discrimination  on  grounds  of  nationality.  In  this  context,  It 
considered  that  the  contract  condition  could  breach  the  non-
discrimination  principle  If  It  appeared  that  It  could  only  be 
fulfl 1  led  by  national  firms  or  If  It  would  be  more  difficult  to fulfil 
for  bidders  coming  from  other  Member  States. 
50.  Much  will  therefore  depend  on  the  precise  condition  Imposed  and  Its 
practical  effects on  bidders  from  other  Member  States.  Some  examples 
may  serve  to clarify  the  problem. 
51.  A  simple  condition  requiring  the  winning  tenderer  to  employ  a  given 
number  or  percentage  of  unemployed  or  long  term  unemployed  or  young 
unemployed  for  the  execution  of  the  works  contract  would  not  seem  to 
discriminate  against  bidders  from  other  Member  States.  AI  I  bidders, 
national  and  other,  wl  I I  have  to  take  on  persons  presently  unemployed 
and  alI  have  similar opportunities  (and  difficulties)  to  do  so. - 13  -
52.  But  a  requirement  that  the  winning  tenderer  employ  a  given  percentage 
of  persons  resident  In  the  area  In  question  would,  on  the  face  of  It, 
be  discriminatory.  Local  firms  wl  I I  In  alI  probabl I lty  already  employ 
local  residents  and,  In  any  case,  will  be  familiar  with  the  local 
labour  market.  Firms  from  outside  the  locality  and  a  fortiori  from 
other  Member  States  wl  I I  be  much  less  I lkely  to  employ  residents  and 
will  have  to  prospect  the  local  labour  market  from  scratch.  They 
clearly  risk  being  disadvantaged. 
53.  In  between  these  extremes  lie  cases  which  would  require  careful 
evaluation.  For  example,  a  requirement  for  the  winning  tenderer  to 
recruit  a  given  number  or  percentage  of  long  term  unemployed 
registered  with  the  local  emP.Ioyment  office,  the  kind  of  clause  that 
gave  rise  to  the  Beentjes case,  would  raise  the  question  as  to whether 
It  Is  easter  for  the  local  firm  to  do  so  than  an  outsider.  A 
commitment  by  the  local  authorities  to  make  aval table  a  supply  of  the 
appropriate  labour,  for  example  through  an  employment  agency,  might 
give  some  guarantee  that  It  Is  not.  Where  action  Is  taken  In 
accordance  with  the  plans  referred  to  In  the  structural  funds 
regulations or  In  the  context  of  a  project  financed  by  an  aid notified 
to  the  Commission,  the  fact  that  the  plan  was  considered  or  the  aid 
examined  at  Community  level  without  objection  would  Imply  that  the 
Commission  considered  It  non-discriminatory,  unless  some  particular 
factor  arose  to  show  the  contrary  which  was  not  apparent  earl ler. 
54.  A further  dimension  of  the  problem  needs  to  be  considered.  The  Court 
I lmlted  Itself  In  Beentjes  to  the  suggestion  that  the  condition  might 
discriminate  against  outside  contractors.  However,  discrimination 
might  also  arise  against  other  Community  workers.  Cases  wl  11  have  to 
be  evaluated  from  this point  of  view  also. 
55.  Thus  It  Is  apparent  that  the  compatlbll lty of  contract  conditions with 
Community  law  requires,  on  the  basts of  present  legislation,  a  case  by 
case  analysts.  This  appl les  not  only  to  conditions  addressing 
unemployment,  but  to other  fields  that  could  be  Imagined. 
56.  In  the  field of  training,  for  example,  a  condition  that  firms  employ  a 
given  number  or  proportion  of  trainees  exclusively  from  national 
training  programmes  would  appear  to  dlscr lmlnate  against  trainees  In 
equivalent  schemes  In  other  Member  States.  It  would  accordingly  not 
be  admissible.  On  the  other  hand,  an  obligation  to  employ  trainees 
which  does  not  limit  their  provenance  on  national  lines  would  not 
appear  to  pose  a  problem. 
57.  In  the  area  of  equal  opportunities,  an  obligation  to  employ  a  given 
number  or  proportlon·of  women  or  persons  from  some  other  category  not 
based  on  national lty  would  also not  appear  to give  rise  to difficulty, 
though  of  course  a  defInItIve  judgement  necessar 1  1  y  depends  on  an 
appreciation of  alI  the material  facts of  a  particular  case. 
58.  The  same  app I I  es  to  c I  auses  desIgned  to  ensure  that  fIrms  respect 
prevalent  terms  and  conditions  of  employment  when  working  In  a - 14  -
particular  local lty.  AI  I  firms  whether  local,  national  or  from 
another  State  are  treated  equally.  Neither  foreign  firms  nor  foreign 
workers  are  disadvantaged  by  comparison  with  nationals  of  the  Member 
State  In  question.  However,  a  condition  that  alI  persons  employed  In 
execution  of  the  contract  benefit  from  the  local  terms  and  conditions 
would  pose  problems  If  It  were  Intended  to  apply  also  to  persons  In 
other  Member  States.  Even  1  n  the  works  context,  some  employees  who 
work  on  the  contract  may  be  employed  outside  the  terrI tory  of  the 
State  of  the  contracting  authority.  In  the  supplies  context,  this 
situation  Is  of  course  much  more  common.  It  Is  difficult  to  see  what 
justification  there  could  be  for  admitting  requirements  which  would 
permit  national  contracting  authorities  to  export  local  terms  and 
conditions  of  employment  to  other  Member  States.  Such  requirements 
could  provoke  Intolerable  confl lets  of  law  and  pol Icy  and  also 
el lmlnate  Important  elements  of  the  competitive  advantage  of  firms  In 
states with  lower  labour  costs,  In  particular,  less  developed  regions. 
The  Court  did  not  address  this  Issue  In  the  Beentjes  judgement  and 
great  care  should  be  taken  In  drawing  any  Inferences  about  It  from 
that  source. 
59.  In  summary,  the  doctrine  of  the  Court  In  the  Beentjes  case  leaves  the 
appl lcatlon of  contract  conditions  limited  In  three  ways  : 
the  contract  condition  should  be  Independent  of  the  assessment  of 
the  bidders capacity  to carry out  the  work  or  of  award  criteria; 
It  should  not  Infringe  other  principles  of  Community  law, 
particularly  that  of  right  of  establishment,  freedom  to  provide 
services  and  non-discrimination  on  the  grounds  of  nationality.  In 
practice this appears  to  require  a  case  by  case examination; 
It  only  authorises  conditions  which  seek  to  real lze  objectives  on 
the  territory of  the  State of  the  contracting authority. 
c)  Do  such  conditions offer  a  useful  pol Icy  Instrument  7 
60.  The  usefulness  of  the  possibilities  offered  by  the  judgement  In  the 
Beentjes  case  as  a  policy  Instrument  Is  I lmlted  In  three ways. 
61.  In  the  first  place,  the  scope  for  the  use  of  conditions  Is  much  more 
limited  In  the  area  of  supplies  than  In  the  area  of  public  works. 
Given  that  supplies  contracts  are  largely  executed  In  the  factory,  It 
Is  hard  to  Imagine  how  conditions of  a  social  nature  could  be  appl led 
In  the  award  of  a  supplies  contract  without  either  discriminating 
between  domestic  and  other  suppl lers or  seeking  to  achieve  objectives 
outside  the  territory  of  the  State  of  the  contracting  authority.  It 
Is  In  the  case of  works  contracts,  where  the  work  Is  for  the most  part 
carried  out  on  the  territory  of  the  State  of  the  contracting 
authority,  that  the  posslbl I lty of  satisfying the Court's  requirements 
Is  most  I lkely  to  be  met. 
62.  In  the  second  place,  the  usefulness  of  the  Instrument  Is  In  practice 
limited  by  the  primary  objective  of  the  contract  Itself.  A - 15  -
contracting  authority  which  plans  the  construction of  a  bul ldlng  or  a 
bridge  Is  likely,  In  most  cases,  to  want  the  construction  to  be 
carried  out  under  the  circumstances  which  give  rise  to  the  best  and 
most  efficient  construction  giving  best  value  for  money.  This  I lmlts 
the  extent  to  which  other  goals  may  be  pursued  which  may  adversely 
affect  the contract's primary objective. 
63.  In  the  third  place,  the  need  for  a  case-by-case  examination  of  the 
compatlbl I lty  of  particular  conditions  with  the  circumstances  of 
Individual  contracts  I lmlts  the  confidence  with  which  particular 
conditions  can  be  Imposed.  The  risk  that  a  condition  wl  I I  be 
contested  by  a  participant  In  an  award  procedure,  leading  to  delays 
and  additional  costs,  with  a  possible  reduction  In  efficiency as well, 
makes  the  use  of  the  Instrument  uncertain  as  to  Its  results.  While 
the  uncertainty  may  diminish  as  experience  Is  gained  In  using  this 
type  of  clause,  It  Inevitably  cal Is  for  a  cautious  approach  at 
present. 
64.  However,  despite  these  I Imitations,  contract  conditions  do  appear  to 
offer  a  policy  Instrument  which,  In  circumstances  where  there  Is  a 
ready  supply  of  labour,  such  as  long-term  unemployed  or  unemployed 
young  people,  can  be  used  to  help  In  the  Insertion  of  unemployed 
people  In  work.  In  view  of  the  difficulties  Inherent  In  establishing 
non-discriminatory  conditions,  additional  security  as  to  the 
legitimacy  of  such  schemes  could  be  obtained  by  discussing  them  with 
the  Commission  In  advance.  They  could  also  be  used  for  other  ends, 
where  not  forbidden  by  national  law,  such  as  ensuring  that  work 
carried  out  on  a  particular  site  respects  certain  working  conditions, 
for  example,  those  generally  preval I lng  In  the  area  In  question. 
IV.3  Promoting  the  participation of  SMEs  In  publ lc  procurement 
65.  Promoting  the  participation  of  SMEs  In  publ lc  procurement  Is  an 
Important  factor  In  economic  and  social  cohesion,  both  at  national  and 
CommunIty  I  eve I.  Sma I I  and  medIum-s I  zed  fIrms  are  often  I  ess  we I I 
Informed  of  the  opportunities  offered  In  this  field,  or  hesitate  to 
venture  to  negotiate  transnational  contracts  with  administrations, 
with  which  they  are  not  acquainted  (problems  of  language,  contract 
terms,  movement,  de I  ays  In  payment,  I  ega I  remedIes  In  case  of 
dispute).  SME  part lclpat Jon  In  public  procurement  has,  In  any  case, 
been  relatively  low  In  the  Community,  compared  with  the  United  States, 
Canada  and  Japan.  The  Commission  Is  assessing  In  depth  alI  the 
aspects  of  the  problem,  In  the  light  of  a  recent  study(7).  A  more 
datal led  and  comprehensive  communication  to  the  Councl I  wl  11  be 
prepared  on  SME  participation  In  Publ lc  Procurement  and  also  a  draft 
Commission  recomendatlon  to  the  Member  States  on  certain  aspects  of 
this problem  (see  paragraphs  99  and  100  below). 
66.  At  the  national  level,  the  problem  Is  perhaps  less  sensitive,  but  It 
Is  real.  That  Is  why,  for  several  years,  In  the  maJority  of 
Industrial lzed  countries,  contracting  authorities  have  Implemented 
measures  to  Increase  the  share of  SMEs  In  pub I lc  procurement. 
(7)  'SMEs  and  Publ lc  Procurement•,  prepared  by  WS  Atkins  for  the 
Commission  1988. - 16  -
67.  In  addition,  the  Community  has  already  Implemented  measures  to 
stimulate  the  participation  of  SMEs  In  publ lc  procurement  on  a 
Community  scale.  Their  coverage  could  be  developed  later.  These 
measures  are  analysed  through  the  six  facets  presented  below. 
a)  Better  Information of  SMEs  concerning  publ lc  procurement  markets 
68.  The  Community  provides  means  whereby  contracting  authorities  and  the 
SMEs  themselves  can  obtain  Information  about  public  procurement;  In 
part lcular,  the  network  of  Euro-lnfo-Centres,  linked  to  the  TED  data 
base,  ensures  the  circulation of  contract  notices  and  assists  SMEs  In 
responding  to  those  which  are  of  Interest  to  them.  There  Is 
provision,  within  the  scope  of  the  amended  directives  on  publ lc 
procurement,  for  the  publication  of  Information  on  purchasing 
programmes  for  suppl les  ("pre-Information"  procedure)  and  also  of 
Information  concerning  the  award  of  contracts. 
69.  These  actions  In  the  Information  field  could  be  further  developed  by 
complementing  the  provisions  In  the  directives  with  other  measures  of 
a  non-obi lgatory  character.  These  could  Include  : 
the  development  of  data  banks  permitting  those  contracting 
authorities  that  wish  to  do  so  to  publish,  efficiently  and  at  low 
cost,  contracts  below  the  thresholds  In  the  directives  and  so  make 
them  available  to  SMEs  throughout  the  Community; 
the  lncorporat lon  In  such  data  banks  of  lnformat lon  on  potentIa I 
SME  suppliers  Indicating  their  field  of  activity,  their  previous 
experience  In  supplying  the  public  sector,  and  other  Information 
relating  to quality  assurance; 
the organisation of  publ lc  procurement  fairs  designed  to bring  SMEs 
Into  new  relationships  with  the  contracting  authorities  of  other 
Member  States.  Useful  Information  could  be  made  available  to  SMEs 
through  the  TED  data  base. 
b)  Training of  managers  of  firms 
70.  The  training  of  managers  of  firms  Is  an  essential  dimension  In  the 
Integration  of  SMEs  In  the  Single  Market.  This  Is  why  the  Commission 
has  recently  adopted  a  programme  "Preparing  the  SMEs  for  the  Europea 
of  1992"  through  which  It  will  support  relevant  training  projects. 
The  better  the  training  of  managers  of  smal I  and  medium-sized 
enterprises,  the  more  these  enterprises  will  be  disposed  to  develop 
their  business,  the  field  of  publ lc  procurement  Included,  on  a 
Community  scale. 
c)  Improved  access  to  larger  contracts 
Into  lots 
division  of  larger  contracts 
71.  The  break  up  of  larger  contracts  carr les  the  r lsks  of  adding  to 
administrative  costs  and  offering  a  pretext  for  evasion  of  the 
thresholds of  application of  the  public  procurement  directives.  It  Is - 17  -
not  therefore  attractive,  If  the  only  objective  Is  to  encourage  the 
participation of  SMEs.  This  does  not,  however,  apply  to  the  division 
of  a  larger  contract  Into  lots.  The  contracts  for  the  lots  would 
stl I I  be  subject  to  the  directives,  Including  their  publ lcatlon 
provisions.  This  would  allow  smaller  firms,  which  could  not  bid  for 
the whole,  to  try  for  a  part  of  the  work. 
72.  The  object lon  may  be  made  that  such  approaches  may  be  Inconsistent 
with  the  search  for  economies  of  scale.  This  objection  seems  to  be 
without  foundation,  as  long  as  bids  may  be  made  for  all  the  lots.  In 
these  circumstances,  an  SME  bidding  for  one  lot  wl  I I  have  to  make  an 
offer  as  aconomlcal ly  attractive as  another  enterprise bidding  for  the 
who I  e  and  exp I  o It I  ng  the  economIes  of  sea I  e.  The  SME •  s  chances  of 
winning  the  lot  will  then  depend  on  It  having  a  compensating 
competitive  advantage,  for  example,  greater  flexlbl I lty  or  lower 
overheads. 
73.  Division  of  larger  contracts  Into  lots  Is  compatible  with  the 
directives.  However,  It  should  be  possible  to  make  this  clearer 
either  In  the  texts  of  the  directives  themselves  or,  If  that  must 
awalt  a  more  convenient  time  In  the  future,  In  a  Councl I  resolution or 
recommendation  which  would  In  effect  be  a  formal  Interpretation of  how 
the directives may  be  appl led  In  this area. 
d)  An  active sub-contracting pol Icy 
74.  Sub-contracting  also  plays  an  Important  role  In  Improving  the  access 
of  SMEs  to  larger  contracts.  It  Is  perceived  In  most  Member  States as 
an  effective  means  of  encouraging  greater  competltlvlty  and  greater 
efficiency  and  fairness  In  public  procurement.  The  Community  might 
seek  to  develop  the  use  of  sub-contract lng  to  favour  SMEs  In  the 
following  ways 
clarifY  the  extent  to  which  the  directives  already  provide  scope 
for  sub-contracting  to  be  used  for  this  purpose; 
facl I I tate  the  development  of  new  relationships  between  prime 
contractors  and  sub-contractors  by  making  more  lnformat lon 
aval !able,  particularly  as  regards  the  Indication  by  the  tenderer, 
when  he  submits  his  tender,  of  his  Intention  to  sub-contract,  and 
through  the  publ lcatlon of  such  Information  when  notice  Is  given  of 
the  award  of  a  contract; 
treating  SMEs  on  a  basis  of  equal lty  with  prime  contractors, 
particularly  from  a  legal,  technical  and  financial  point  of  view; 
c I  ar 1  fy I  ng  the  I  ega 1  status  of  sub-contractors  as  regards  theIr 
rights  and  obi lgatlons. 
75.  Nothing,  however,  should  be  done  which  permits  abuse  of  sub-
contracting  to  the  detriment  of  respect  for  the  obligations  of  prime 
contractors  and  sub-contractors.  Particular  attention  should 
therefore  be  paid  to  abuses  In  the  fields  of  tax  and  social  security, 
to  ensuring  that  prime  contractors  are  In  a  position  to  pay  sub-
contractors  on  time.  In  certain  cases,  contracting  authorities  should 
be  prepared,  perhaps,  to ensure direct  payment  themselves. - 18  -
76.  steps  should  also  be  taken  to  see  that  prime  contracting  authorities 
fulfl 1 their  responslbl I lty  to give  sub-contractors  no  less  favourable 
terms  than  they  receive  from  contracting  authorities  and  possibly 
assist  them  In  meeting  qual lty  requirements. 
77.  The  aval labl I lty  of  effective  remedies  for  sub-contractors  In  case  of 
unjustifiable  non-payment  or  fal lure  of  the  prime  contractor  or 
possibly  other  unfair  practices  such  as  unreasonable  certification 
requirements  could  also serve  to  strengthen  the security of  SMEs. 
78.  Finally,  standard  contractual  provisions  on  sub-contracting  might  be 
developed,  with  the  object  of  producing  broadly  similar  legal  results 
In  al 1 Member  States.  This  would  allow  SMEs  to  seek  sub-contracts  In 
other  countries with  greater  confidence.  Prime  contractors would  also 
have  the  advantage  of  Increased  confidence  that  a  sub-contractor  from 
another  Member  State  was  aware  of  the  main  legal  provisions 
determining  his  rights and  responslbl lltles. 
e)  Mutual  guarantees of  fair  and  effective performance 
79.  An  Important  constraint  on  SME  participation  public  contracts  Is  the 
lack  of  confidence  on  both  side  that  the  relationship will  lead  to  an 
outcome  that  Is  effective  and  fair.  Measures  have  been  taken  In  some 
national  contexts  to  address  this  problem  by  reducing  difficulties 
relating  to  : 
availability  of  financial  guarantees  to  ensure  that  SMEs  do  not 
withdraw  offers  once  made  and  perform  contracts  to  time  and 
specification; 
Improvement  In  the  conditions  for  granting  such  guarantees; 
the  creation  of  mutual  Insurance  systems  to  guarantee  the  solvency 
of  enterprises,  as  wei  I  as  the  good  execution of  contracts; 
ensuring efficient  and  fair  payment  systems. 
e)  Association of  enterprises 
80.  Cooperation  between  SMEs  can  help  to  compensate  for  their  weaknesses. 
For  example,  contracting  authorities  could  assess  the  capacity  of  a 
Joint  venture  to  undertake  a  contract  on  the  basis  of  the  combined 
financial  and  technical  capacity of  the  association as such.  Such  co-
operation  between  SMEs  In  various  Member  States  could  take  place 
within  the  legal  framework  of  the  European  Economic  Interest  Grouping 
(E.E. 1  .G.)  from  July  1989 onwards. 
IV.4  Greater  regional  participation  In  Community  publ lc  procurement 
81.  Opening  up  the  publ lc  procurement  market  poses  specific  challenges  to 
the  enterprises  of  the  less-favoured  regions.  These  Include  historic 
dependence  on  regional  preferences  or  other  forms  of  protection,  the 
relat lve  absence  of  economies  of  scale,  due  to  the  smaller  scale  of - 19  -
regional  firms,  and  the  need  for  greater  adaptabl I lty  and  mobl  I lty  of 
labour,  of  capital  and  of  know-how.  Speclflcal ly,  regional  firms  wl  I I 
need  to  be  able  to adapt  to  the  high  technical  standards of  the  larger 
market  rather  than  depend  on  traditional  relationships  with 
establ lshed,  often  local,  purchasers  and  they  wl  I I  need  to  develop  a 
marketing  capabl 1 lty  appropriate  to  the  needs  of  a  wider,  more 
competitive market. 
82.  The  measures  discussed,  under  non-discriminatory  contract  conditions 
and  promotion  of  the  participation of  SMEs  In  publ lc  procurement,  can 
be  applied  anywhere  In  the  Community.  Although,  they  may  be  more 
difficult  to  apply  In  the  less  developed  regions,  they  are, 
nevertheless,  of  particular  relevance  to  the  problems  of  those 
regions.  This  appears  clearly  on  close  examination.  Non-
discriminatory  contract  conditions  directed  at  the  alleviation  of 
unemployment  or  underemployment  will  have  a  particular  relevance  In 
areas  where  these  problems  are  most  serious.  Those  areas  Include  In 
particular  the  decl lnlng  Industrial  areas  but  also  less  developed 
regions  of  the  Community.  Similarly,  measures  to  help  SMEs 
participate  In  public  contracts  have  a  particular  relevance  to  the 
less  developed  regions  In  view  of  the  dominance  of  SMEs  In  the  local 
economy.  In  addition,  In  both  categories of  less  favoured  region,  It 
Is  sma II  and  med lum-s I zed  fIrms  whIch  frequent I  y  hoI d  out  the  best 
prospects  of  growth.  Further  there  exist  possibilities  In  eligible 
areas  for  the  Structural  Funds  to  contribute  towards  the  support 
measures out I lned  for  SMEs. 
83.  Measures  could  be  addressed  to  enterprises  In  particular  regions  to 
Improve  their  participation  In  publ lc  procurement  contracts, 
concentrating  on  established  areas  of  vulnerability  :  planning  and 
organisation;  marketing;  access  to  Information  about  the  wider  publ lc 
procurement  market;  access  to  capital  and  technical  support;  and 
Improvement  of  labour  and  management  ski I Is. 
84.  Measures  could  Include  the  Introduction  or  expansion  of  advice  and 
assistance  mechanisms  and  services  Intended  to  help  regional 
enterprises  take  the  fullest  advantage  of  public  procurement.  This 
could  cover 
market  research  and  services,  Including  research  and  evaluation 
services  for  diagnosis  of  the  capacities  and  potential  of  firms  to 
respond  to  the  needs  of  contracting entitles; 
the  setting  up  of  seminars  and  hearings  related  to  specific 
potential  public  sector  demands,  allowing  dialogue  between  public 
and  private  decision  makers  and  encouraging  the  active 
participation of  the  latter; 
ass I  stance  wIth  product  and  process  deve I  opment,  Inc I  ud I  ng 
financial  aid  such  as  under-writing  of  the  development  of  new 
products  designed  to meet  the  needs of  the  publ lc  sector. 
better  dissemination  of  the  results  of  the  Community  research 
programmes  to  regional  enterprises and  administrations; 85. 
- 20  -
support  for  converting  production  to  Europear1  technical  fltandi'rds 
and  specifications,  which  are  now  becoming  obligatory  for 
contracting  authorities;  the  provision  of  technical  laboratories 
for  testIng  and  cer t 1 fy I  ng  conformIty  of  products  and  processes 
with  such  standards; 
technical  assistance  related  to  bid  preparation  for  non-local 
contracts,  Including  assistance with  language  problems; 
fac Ill tat I  ng  access,  perhaps  vI a  the  European  Investment  Bani<  to 
capital  needed  for  participation  In  publ lc  contracts; 
reinforcement  of  the  Europartenarlat  and  other  measures  to 
encourage  joint  ventures,  Including  participation  of  banks  and 
financial  Institutions where  FEDER  guarantees are  In  operation; 
training  In  marketing,  Including  ERASMUS-type  exchanges of  managers 
to prepare  them  for  the  choice of  special lzatlon which  the opening-
up  of  pub I I  c  procurement  may  we I I  Impose  on  some  reg I  on a I 
enterprises; 
vocational  training  related  to  changed  production  requirements. 
Tal<lng  measures  along  those 
preclude  Community  assistance 
needed,  of  certain  of  the 
Chapter  IV.3. 
lines  In  part lcular  regions  would  not 
to  maximize  the  Impact,  where  most 
proposals  put  forward  for  SMEs  In 
86.  Such  measures  could  tal<e  the  form  of State aids.  Such  aids would  have 
to  be  notified  In  accordance  with  the  provisions  of  Article  93/EEC 
with  a  view  to seeking  their  approval  by  the  Commission. 
87.  It  Is  clear  that  measures  of  this  type  should  be  prepared  and  executed 
In  a  way  consistent  with  the  ultimate  objective  of  putting  regional 
firms  In  a  position  to  mal<e  serious  bids  for  contracts,  not  only  In 
their  own  regions,  but  also  In  the  wider  Community  publ lc  procurement 
market.  The  aim  Is  not  to  protect  regional  markets.  Specific 
conditions  might  therefore  need  to  be  Imposed  by  the  Commission  to 
ensure  that  the  contacts  establ lshed  between  contracting  authorities 
and  suppliers  were  not  such  as  to  distort  the  markets.  It  could  be 
necessary,  for  example,  to ensure  that  the  publ lc  procurement  function 
and  the  function  of  providing  technical  or  financial  assistance  were 
kept  strictly  separate  and,  If  necessary,  carried  out  by  separate 
bodies. 
V.  POLICY  ON  REGIONAL  AND  SOCIAL  ASPECTS  OF  PUBLIC  PROCUREMENT 
88.  As  was  made  clear  In  Chapter  I I,  the operation of  the  Internal  market 
is  such  as  to create opportunities  for  businesses  to exploit. 
89.  The  Commission's  concern,  In  developing  Its  policy  for  social  and - 21  -
economic  cohesion  In  the operation of  publ lc  procurement,  Is  to ensure 
that  the  opportunities  for  participation  are  widely  spread  among  alI 
groups  and  regions;  and  to  assist  the  less  advantaged  to  participate 
In  the  market  and  to exploit  their opportunities  to  the  ful I. 
90.  Thus  whereas  the  creation  of  a  transparent  publ lc  procurement  regime 
with  readily  aval lable  Information  facll ltates participation,  pol lcles 
could  be  developed  In  favour  of  particular  groups  or  regions 
positively  to  encourage  them  to  exploit  their  capacities  within  the 
single public  procurement  market. 
91.  Such  an  approach  does  not  admit  of  a  simple  pol Icy  decision  which  Is 
self-execlll.tlng- In  the  sense  that  the  single  market,  once  brought 
into  existence,  may  tend  to  be.  Rather,  It  reQuires  the 
Identification of  a  series of  measures,  which  may  be  used  In  different 
combinations  In  different  circumstances,  and  which  may  be  put  Into 
effect  at  national,  regional  or  local  level  with,  where  appropriate, 
Community  measures  too. 
92.  The  following  sections  review  each  of  the  policy  areas  discussed  In 
Chapter  IV  with  a  view  to  setting  out  the  Commission's  pol Icy 
orientations. 
V.1  Approach  to  the  problem of  regional  preferences 
93.  The  Commission  Intends  to undertake  urgent  discussions with  the  Member 
States  concerned  with  a  view  to  bringing  any  Infringements  to  an  end 
at  the  latest  by  31  December  1992.  It  will  give  priority  to  the 
elimination  of  Infringements  resulting  from  the  operation  of 
preferences  above  the  thresholds  In  the  existing  dlrectlves<S>.  In 
addition,  measures  to  help  regional  enterprises  to  exploit  fully  the 
opportunities  In  the  single  market  wt  I I  also  be  explored.  Such 
measures  could  Include  those  out I lned  In  the  previous  chapter  on 
promoting greater  SME  and  regional  participation  In  public  procurement 
(paragraphs  65  to 87). 
94.  It  should  be  recalled  that  the  thresholds  In  the  directives  have  been 
fixed  to  Identify  the  level  at  which  there  Is  a  real  prospect  of 
cross-frontier  trade.  Following  this  line  of  thinking,  It  will  be 
possible  In  certain cases  to demonstrate  that  preferences operating  In 
these  circumstances  are  not  economically  significant.  This  wl  I I  only 
be  possible  where  the  regime  Is,  Itself,  transparent.  Procurement 
regimes  which  simply  reserve  public  purchases  to  national  firms  can 
hardly  be  regarded  as  falling  within  this  category.  Where  a  regime 
operates  through  a  transparent  mechanism  such  as  second  bidding  or  an 
acceptable  price preference,  In  the  range  of  5% to  10  %,  however,  the 
demonstration  should  be  possible.  The  Commlslon  wl  I I  examine  systems 
which  operate  below  the  threshold  In  terms  of  the  transparency  of  the 
procurement  mechanism  and  of  the  Impact  on  trade  and  wl  I 1  adopt  the 
aprroprlate decision. 
(8)  In  the  ~~sd 0f  ~pplles contracts,  the  thresholds  are  137,noo  ECU  for 
central  governm•;;l  authorities  covered  by  the  GATT  Code  and 
20U,OOO  ECU  for  <Jl  ;r  authorities.  The  threshold  for  ~"?r\  contracts 
Is  belnc  raised  tr  ~  ml  I lion  ECU. - 22  -
95.  The  commission  will  present  a  report  during  1995  on  the  operation  of 
the  regimes  as  modified  and  their effects on  the  Internal  market. 
96.  The  Commission,  In  Its  general  approach  to  preference  schemes,  must 
also  take  account  of  the  Community's  International  obi lgatlons  under 
the  GATT  Agreement  on  Government  procurement,  adopted  In  1980,  and 
modified  In  1987.  The  Agreement  appl les  to  the  procurement  of 
suppl les  above  a  threshold,  at  present  eQuivalent  to  137,000  ECU,  by 
listed entitles, which  are  In  practice agencies of  central  government. 
The  Commission,  In  particular,  must  take  account  of  the  provisions  of 
Article  11  on  national  treatment  and  non-discrimination.  With  regard 
to  preferences  appl led  by  central  government  entitles  Questions  might 
be  raised  as  to  their  compatibility  with  Community  obi lgatlons  under 
the  Code,  when  they  have  not  been  notified  and  accepted  by  the  other 
Part les.  The  Commission  will  remain  vigilant  In  ensur lng  that  the 
Community's  obi lgatlons  In  this connection  are  respected. 
V.2  Measures  to exploit  the  single  publ lc  procurement  market 
a)  Non-discriminatory  contract  conditions 
97.  The  opportunities  for  the  exploitation of  non-discriminatory  contract 
conditions  under  the  Directives as  presently drafted are,  as  was  shown 
In  IV.2,  wide  In  scope  but  subject  to  limitations  which  can  only  be 
evaluated on  a  case-by-case basis. 
98.  Publicity  In  the  contract  notice  for  such  conditions  Is  In  any  case 
Indispensable,  as  was  made  clear  by  the  Court.  On  this  basis,  the 
Commission  wl  I I  strlcly monitor  use  of  such  conditions  with  a  view  to 
ensuring  that  they  do  not  Infringe Community  law. 
b)  Measures  In  favour  of  the  participation of  SMEs 
99.  As  has  been  explained  In  section  IV.3  above,  a  series of  measures  has 
already  been  taken  with  a  view  to  assisting  SMEs  fully  to  exploit 
their  competitive  advantages  within  the  public  procurement  market. 
The  Commission  wl  I I  continue  to  seek  ways  of  further  developing  such 
actions,  Including  the  communication  referred  to  In  paragraph  65. 
100.  Certain  of  these  measures  will  be  Included  In  a  draft  Commission 
recommendation  to  Member  States  which  wll I  be  the  subject  of 
consultation  with  the  Advisory  Committees  on  public  procurement  and 
Interested parties. 
101.  The  Commission  wl  I I  continue  to work  with  the  appropriate  authorities 
with  a  view  to  developing  a  better  Information  base  concerning  SMEs 
and  the  markets  of  potential  Interest  to  them.  If  nBcessary,  It  will 
make  appropriate  proposals.  The  Commission  confji  lnrs  that  the 
adoption  of  Its  proposal  for  the  modification  of  the  public  works 
Dlrectlve<9>,  which  provides,  where  appropriate,  for  publication  of 
the  share  of  the  contract  which  the  winning  bidder  lntnnds  to  put  out 
to subcontract,  would  constitute a  useful  step  In  thl~ direction. 
(9)  COM(89)  141  of  4  April  1989 - 23  -
c)  Greater  regional  participation 
102.  Member  states  may  Include  measures  of  the  type  Indicated  In  both 
Chapter  IV.3  and  Chapter  IV.4  above  In  the  multlannual  plans  to  be 
submitted  under  the  Structural  Funds  Regulation  (2052/88).  These 
plans  would  then  be  the  basis  for  Community  support  frameworks  to  be 
negotiated  between  the  Commission  and  the  Member  States.  The  nature 
of  the  measures  put  forward  wou I  d  appear  to  be  best  suI ted  to  the 
European  Reg lena 1  Development  Fund,  the  European  Soc I  a I  Fund  and,  In 
certain cases,  the  European  Investment  Bank. 
103.  The  Commission  will  examine,  In  the  light  of  studies on  the  Impact  of 
public  procurement  and  other  studies  concerning  the  Internal  market 
and  measures  proposed  by  Member  States  In  the  development  plans  and 
priorities  Included  In  the  Community  support  framework,  If  It  Is 
necessary  to  Initiate  supplementary  measures  In  favour  of  regions 
el lglble  for  the Structural  Funds,  which  face  problems  associated with 
the  Impact  of  the  opening-up of  public procurement  and  the  achievement 
of  the  Internal  market. 
104.  The  measures  containing  State  Aids  would  have  to  be  notified  to  the 
Commission  under  the  term  of  Article  93  (3)  EEC.  The  method  of 
applying  Article  92  to  regional  aids  Is  set  out  In  an  explanatory 
memorandum  published  In  the  Official  Journal  of  the  European 
Communities  (C  212  of  12  August  1988). 
d)  Conclusion  :  future  work 
105.  Further  work  Is  necessary  to  develop  action  both  within  the  context  of 
the  promotion  of  smal I  and  medium-sized  enterprises  (see  paras  99  to 
to  101)  and  of  measures  to assist  regions  In  difficulty  (see paras  102 
to  104)  and  In  other  areas,  where  further  study  and  discussion  may  be 
required.  A  co-ordinated  work  programme  will  embrace  the  following 
action  : 
further  guidance  to  Member  States  on  the  use  of  non-discriminatory 
contract  conditions  to  pursue  social  obJectives,  In  the  light  of 
developments  In  the  practice of  contracting authorities; 
preparation  of  a  detal led  and  comprehensive  communication  on  SMEs 
and  public  procurement  with  a  view  to  bringing  forward  proposals, 
where  appropriate,  such  as  : 
the  Improvement  of  the  quality  of  Information  on  contracts 
available  to potential  bidders; 
further  clarification  of  the  extent  to  which  the  Directives 
permit  division  Into  lots and  sub-contracting; 
clarification of  the  legal  status of sub-contractors; 
development  of  standard sub-contracting provisions; In  the  light 
exploration 
guarantees, 
Insurance  to 
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of  a  study  recently carried out  for  the Commission, 
of  more  favourable  conditions  for  financial 
Including  encouragement  of  systems  of  collective 
guarantee  the  solvency of enterprises; 
development  of  more  effective  lnter-SME  and  SME  and  non-SME  co-
operation,  In  particular,  within  the  framework  of  the  European 
Economic  Interest  Grouping  (EEIG); 
flnallsatlon  of  the  proposed  Commission  recommendation  on  measures 
to  promote  the  participation of  small  and  medium-sized  enterprises 
In  public procurement,  In  the  1  lght  of  this Communication; 
the  conclusion  of  the  study  on  the  need  for  accompanying  measures 
In  sectors  previously  excluded  from  the  operat len  of  the  public 
procurement  directives; 
the  examination,  In  the  light  of  studies  on  the  Impact  of  public 
procurement  and  other  studIes  concernIng  the  I  nterna I  market  and 
measures  proposed  by  Member  States  In  the  development  pI ans  and 
priorities  Included  In  the  Community  support  framework,  of  whether 
It  Is  necessary  to  Initiate  supplementary  measures  In  favour  of 
regions  eligible  for  the  Structural  Funds,  which  face  problems 
associated  with  the  Impact  of  the  opening-up  of  publ lc  procurement 
and  the  achievement  of  the  Internal  market; 
further  study  of  the  ope rat I  on  of  other  measures,  II sted  In  para. 
84,  and  In  particular  those  aimed  at  Improving  the  qual lty  and  flow 
of  InformatIon  between  potent 1  a I  contractors  and  sub-contractors 
and  contracting authorities  Including  the  development  of  electronic 
bidding  Information  services; 
Intensified  regional  dissemination  of  the  results  of  research 
programmes  relevant  to  publ lc  procurement; 
further  examination,  In  consultation  with  the  European  Investment 
Bank,  of  the  problems  of access  to capital  needed  for  participation 
In  publ lc  procurement. MEMBER  STATE 
FEDERAL  REPUBLIC 
OF.  GERMANY 
GRE::CE 
REGIMES  OF  Pfo!'FERt:.NCE  IN  PROCUREMENT  IN  FORCE  IN  THE  t~Ei·lBER  STATES  , 
LEGAL  BASIS 
Federal  Law 
National 
Legislation 
C 0  V E R A G E 
a)  De rna nd  side 
b)  Supply  side 
a)  public  contracts 
<supplies/works) 
b)  enterprises  producing 
or  persons  established 
within Berlin West  or  zone 
within 50  km  of  frontier 
with  DDR. 
a)  public  contracts  (suppliers) 
b) 
(i)  enterprises  established  in 
regions  i.e.  at  a  distance  of 
.more-than 50  km  from  Athens 
(ii)  enterprises  established  in 
the  Greek  Islands 
METHOD  OF  APPLICATION 
-obligation to  include(b) 
in  Lists  ·for  selective  tende~tgg 
obligation  to. give  preference 
to  (b)  if  equal  Lowest  tenderer 
or  within a  percentage  of  O.Sl 
of  Lowest  tenderer  for  contracts 
of  1.000.000  DM  or  more 
(Note  :  in  case  of  Berlin  regime  of 
regional  preference  co-exists  with 
turnover  tax  concessions  which  have 
a  direct  impact  on  tender  prices). 
b)  (i)  up  to  7l price  advantage  over 
Lowest  tender 
Cii)  up  to  10t price  advantage  over 
Lowest  tender 
~-------------------h-------------------·-----------------------------------------------------------------------------
~.j 
v, ITALY 
UNlTEt>  KlNGDOJIII 
National 
legislation 
Regional 
Admi nis  t rat  i ve 
practice  Cnon-
obl i gatory) 
I 
I 
I 
I 
I 
I 
' 
l 
(a)  Public  supplies 
contracts  (national  and 
regional  administration, 
public  corporations); 
(b)  enterprises established 
in Mezzogiorno,  Latium, 
Trieste 
(a)  Public  works  contracts of 
regional-,  local  administrations, 
public  corporations 
(b)  e nt e r p  r i s e  s  e  s tab L  i shed  i n 
Sicily  for  at  Least  3  years 
A.  General  preference  scheme 
(a)  procurement  of  supplies  by 
central  government,  nationalized 
industries,  other public authorities; 
Cb)  enterprises  established  in 
Listed  development  areas. 
B.  Special  preference  scheme 
(a)  Enterprises  in  Listed 
development  areas 
(b)  Enterprises  in  Listed 
development  areas. 
I 
Administrative  j  (~)  procurement  of  supplies  by-
practice  i  Northern  Ireland  government 
<non-obligatory  I  departments 
.  but  general  \  (b)  persons  or  enterprises  I  in practice)  I  trading  Northern Ireland products 
2.-
30%  quota  allocated  to  regions 
indicated  under  Cb),  but  with 
competitive  tendering within quota. 
50%  quota  for  supplies  for  public 
works  assisted  from  special 
intervention furds 
-When price  considerations  equal 
40%  minimum  participation of 
S  i ci l i a n e nt e r p r i s e s 
residential,  school  buildings 
25% pre-fabricated  building  : 
material  to  be  supplied  by  Sicilian 
enterprises 
preferences  for  subcontracting 
When  price  and  other  considerations  are 
equal,  public  contracts  let  to  Cb)  N 
No  price  advantage,  but  qualifying firms 
(b)  may  be  given opportunity of  taking 
25%  of  ar order  at  a  price  whic~  entails 
no  ad:itional  cost  to  purchaser. 
-general  preference  fo;  Northern  Ireland 
products  given  conformity  with  specifi-
cations; 
-51. price  advantage  to  tenderers,  if of 
benefit  to  employr.1ent  in  Northern  Ireland. 
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